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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ANNE ANDERSON, ET AL
Plaintiffs

V. CIVIL ACTION

NO. 82-1672-S

BEATRICE FOODS CO.
Defendant

FINAL REPORT TO THE COURT OF APPEALS
FOLLOWING REMAND

December 12, 1989
SKINNER, D.J. |
SUMMARY OF PRIOR PROCEEDINGS
In this action plaintiffs clarm that they and deceased family members of some of
them were poisoned through the negligence of the defendant in causing toxic waste
to infiltrate the municipal water supply of the City of Woburn, where the plaintiffs reside.
Plaintiffs asserted two theories of iiability: (1) defendant negligerltly permitted others to

dump toxic wastes on a parcel of wetland which it owned adjoining the Aberjona River,

b referred to in pnor proceed' ngs as "the 15 acres" and (2) defendant either dumped
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“were located across the Aberjona River opposite part of the 15 acres and upstream

toxic wastes from its tannery operation onto the 15 acres or negligently permitted toxic
wastes dumped at the tannery site to mlgrate into the Aberjona Valley aquifer.

Municipal wells G and H, which allegedly supplied water to the plaintiffs’ households



from the tannery. The relevant polluting chemicals were agreed to be a group of
chiorinated hydrocarbons, principally trichloroethylene (TCE) and tetrachloroethylene
(PERC), generally referred to in prior proceedings as the "complaint chemicals."' The
trial of the case was trifurcated. The first stage dealt with the presence on the
defendant’s p;operties of the complaint chemicals, the defendant's due care or lack of
it, foreseeability of harm to the plaintiffs and migration of the complaint chemicals into
the aquifer and thence to wells G and H. After massive and frenetic discovery, the first
stage of the trial proceeded before a jury for 78 trial days. During the course of the
trial, 1 directed a verdict on 'ghe second branch of plaint'rffs" claim (“the tannery case").
The first branch of their claim (“the 15 acres case") was submitted to the jury on special
interrogatories. The jury’s answer to the first interrogatory required the entry of
judgment fﬁr the defendant. In response to olaintiffs’ post-verdict objection to the
ambiguous form of the interrogatories, I made a finding of fact under Fed. R. Civ. P.
49(a): plaintiffs had not proven by a preponderance of the evidence that the complaint
chemicals migrated to wells G and H.

After the entry of judgment for the defendant (which was inexplicably delayed for
many months), the plaintiffs fortuitously discovered the existence of two reports of
enwronmental studies of the tannery site which had been made in 1983 and 1985, prior
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to the trial. (Following the lead of the court of appeals, which found that the second

report was a relatively insignificant variant on the first, | shall refer to both reports

! These are commonly used mdustnal and household cleaning agents
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collectively as "the Report.") Claiming that the Report was a significant document that
should have been furnished in response to various discovery requests, plaintiffs moved
to set aside the judgment under Fed. R. Civ. P. 60(b)(3). In my order of January 22,
1988, 127 F.R.D. 1, appendix at p. 6, | ruled that the Report should have been
furnished in response to discovery but that this default did not prevent the plaintiffs
from fully and fairly presenting their case. Accordingly | denied the plaintiffs’ motion.
The plaintiffs appealed the denial of the Rule 60(b) motion to the court of
appeals, wherein an appeal from the defendant’s judgment was already pending. The
two appeals were consolidated and determined by the court’s opinion dated December
7, 1988. Anderson v. Cryovac, 862 F. 2d 910 (1st Cir. 1988). After a comprehensive
exegesis, the court affirmed the trial rulings and findings. It retained jurisdiction of the
plaintiffs’ Rule 60(b) motion but remanded the case to me for further specifically
delineated proceedings as follows: . .
1. Conduct of an evidentiary hearing and determination whether the defendant,
acting alone or in concert with the Riley interests, knowingly or intentionally
concealed the Report.
2. Decision, after "an orderly presentation from all parties,” “whether lack of
access to the Report substantially interfered with plaintiffs’ efforts to prepare and
present a case as to the nexus between the tannery and the pollution of wells
G and H." Plaintiffs would be entitled to a presumption of substantial interference -

if the defendant's conduct had been found to be knowing, deliberate or
mtentlona“l_.;:%:,;ﬁgﬁ DA PR i L R I B R g '
3. Formulation of recommendations to the court of appeals as to what
remedy, if any, to which the plaintiffs are entitted. (I assume from the
court's preceding discussion that these recommendations should
specifically address the plaintiffs’ demand for a new trial, or at least for the
opportunity for further discovery.)
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4. Recommendation “as to the appropriateness vel non of sanctions anent any
unexcused discovery violations."

Pursuant to the mandate from the court of appeals, | held hearings during the
first three months of 1989 on the subject of the defendant's misconduct. On July 7,
1989, | made a finding that John J. Riley and his attormey had engaged in "deliberate
misconduct® which was attributable to the defendant, thus entitling the plaintiffs to a
presumption that the nondisclosure of the Report substantially impaired their
preparation for trial. 127 F.R.D. 1 (1989). This finding was submitted to the court of
appeals. |

| thereafter determined that resolution of the question of substantial interference
would be facuhtated by the testing of the tannery site for the presence of the complaint
chemlcals by an mdependent expert appomted by the court under Federal Rule of
Evidence 603, to be paid for by the defendant as a parhall sanction for its misconduct.
After first agreeing to this procedure, the plaintiffs withdrew their agreement, refused to
participate in the process for the selection of the independent expert and continuously
objected to this plan. | nevertheless went forward with the appointment of the
independent expert until it appeared that alterations in the topography of the tannery
site sunce the time of the tnal would require the dnlllng of new test wells, whuch would
2 WA S s e b 2 g ek h . WA Gl n e T
have taken many months longer and cost much more than had been onglnally

suggested. On September 1, 1989, | then cancelled the whole program by an order

from the bench. My orders dated July 14, July 25 and September 8, 1989, which
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delineate the course of these events, are attached hereto as Appendices A, B, and C.
Thereafter both parties sought discovery.‘ Most of their requests were denied,
on the theory that sufficient discovery had taken place to permit both parties to fully try
the next stage of the case. The plaintiffs sought an order compelling the defendant
to search a warehouse full of miscellaneous business records of the tannery. In my
view, as a result of the January-March, 1989, hearings, plaintiffs had already obtained
all of the documents likely to bear on use and disposal of the complaint chemicals,
namely the tannery laboratory records and Mr. Riley’s personal file of formulae. The
defendant sought to depose plaintiffs’ counsel and to obtain' counsel’s investigative files.
As requested this discovery would have been too great an invasion of the attorney’s
work product and confidential information even for this extraordinary situation. In my

o

view, however, it is undeniable that an understanding of the state of plaintiffs’ trial

- preparation would be material to a determination of whether plaintiffs’ trial preparation

had been substantially impaired. Since the defendant had the burden of rebutting the
presumption in the plaintiffs’ favor it was entitled to some form of limited discovery,
even though in the ordinary posture of litigation even a limited invasion of an attorney’s

files would be improper: Plaintiffs correctly argued that revelation of their investigative

. methods and the names of persons who had been mtervnewed would senously
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prejudice them if in fact a new trial were to be ordered Accordlngly | ordered the

plaintiffs’ counsel to furnish his investigative file to me in camera with the understanding

that | would use it to the extent that | deemed it material but would not show the
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documents to the defendant. Plaintiffs’ counsel complied with this order over protest,
and | have in fact used the material in his notebook in arriving at my decision, as shall
hereinafter appear.

Mr. Riley and Ms. Ryan then moved for reconsideration of my findings of July 7,
1989. Those motions were denied from the bench, and my subsequent memorandum
on the subject appears as Appendix D hereto.

A )

FINDINGS AND RECOMMENDATIONS RE SUBSTANTIAL INTERFERENCE
WITH PLAINTIFFS' TRIAL PREPARATION

1. The Tannery Gase
On October 16, 1989, | commenced seven daye .of hearings on the issue of
substantial interference with the plaintiffs’ trial preparation. Plaintiffs had the benefit of
a presumption that the failure to produce the Report constituted substantial interference.
To rebut this presumption the defendant offered various documents, many of which
were already part of the record, tending to show () that the information contained in
the Report relative to ground water flow was available from'dther sources and (b) that
the evidence in the defendant’s possession clearly indicated that there was no disposal
of the complaint chemicals at the tannery site. Counsel pointed out that plaintiffs had
| not momtored R‘ley product:on well no. 1 dunng the pump test of wells G and H and
asked me to infer from that fact that plalntrﬁs would not have been sufﬁclently interested
in the tannery site to monrtor the test wells revealed in the Report even if they had

known about them. The defendant also mtroduced evndence of soil testing of the
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tannery site in July and August of 1986 which revealed none of the complaint
chemicals. There were sufficient indications of changes on the site, however, to cast
doubt on the probative value of these reports, and | have not relied upon them in
arriving at my conclusions, except as minimally corroborative of other evidence. | did
rely on the plaintiffs’ investigative notebook referred to above and treated it as evidence
submitted by the defendant even though defendant’'s lawyer was not permitted to
inspect it. Its contents were, of course, well known to plaintiffs’ counsel. In my
opinion, these materials rebutted the presumption in favor of the plaintiffs by clear and
convincing evidence, for reasons which | will explain in detail later on in this report.
At that point | had not reviewed the defendant’s evidence and accordingly
reserved judgment on plaintiffs’ motion for a finding of substantial interference on tﬁe
basis of the presumption in their favor. Since in the event that _def_endant’s evidence
proved sufﬁcient_ to rebut the presumption the plaintiffs still_ haq thg ultimate .burden of
proving substantial interferencét the plaintiffs offered the testimony of Professor Sykes,
an expert hydrogeologist, Mr. Raboin, a technical specialist in ﬁolymer sciences at the
University of Massachusetts, and Dr. De Cheke, an analytical chemist and pharmacist.
| admitted the testimony of Professor Sykes but excluded the testimony of Raboin and
De Cheke. | permitted the plainﬁﬁ§ to make an extended offer of proof' of their
proffered testimony conceming trial exhibﬁ WBARZ' ("Ex. Z™).: ‘The original history and
subsequent consideration of Ex. Z’ requiré extended separate discussion, and | shall
explain my exclusion of the testimony when | reach that point in this memorandum.

SRS PN - 3 L TPeT R SR N
C o LR e y Lk e
et Yo ’ "y

‘v G



(a) The hydrogeological significance of the Report

Dr. Sykes' testimony would warrant a finding that the Report, together with the
other hydrogeological information available to the plaintiffs, would have enabled the

plaintiffs’ expert to draw the following conclusions:

1. The geological barrier between the Aberjona Valley aquifer and the
upland at the tannery site was some distance west of the railroad tracks,
further west than indicated on plans prepared by defendant’s experts.

o There is a subsidiary aquifer carrying ground water undemneath the
tannery site and flowing in an easterly direction toward the river more or
less following the course of a swale which is visible on the surface.
Because the subsurface gradients at this point are relatively steep, the
velocity of the easterly flow is comparatively great, sufficient to carry
ground water pollutants at the tannery site into the main stream of the
Aberjona Valley aquifer. : D e
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3. Under ordinary conditions any such flow of polldtarits would have been
carried southward by the natural course of the aquifer. This flow extended
far enough to the east, however, SO that pollutants would have been within
the cone of influence of wells G and H when they were pumping and thus

drawn into the City of Woburn's water supply.

In my opinion this testimony, if believed, coupled with the opportunity to monitor
existing test wells at the tannery site during the Deoembei'.. 1985 pump test, would
have been important to the preparation of a “tannery case.” It is no answer to say that
the plaintiﬁs’__hydrogeologist should haﬁv’? ﬁgured all gf{’ %u&ﬁ?grhlg own it fo!lpws
that failure to produce the Report would have substantially impaired the plaintiffs’
presentation of a “tannery case" if, in fact, there had been any "tannery case" which
this information could legitimately have supported.
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(b) Investigation, discovery and trial of the “tannery case"

In argument before me on October 17, 1989, plaintiffs’ counsel provided a key
to the understanding of the so-called "tannery case": -

Mr. Facher said today that our position was we had unauthorized disposal
at the 15 acres and we were trying like hell to get the tannery involved in
that disposal operation because Mr. Facher, Hale & Dorr, and Beatrice,
knew as the plaintiffs knew that a case of unauthorized dumping, third
party dumping, dumping by strangers at unknown times, that is a much
harder case than a case which involves direct disposal, direct knowledge
of the property owner itself, and in this case the tannery. It is much better
to have a Grace case where the employees dump their own stuff than it
is to have a case which someone came at some time and dumped, and
did the property owner know about it.

* % % %

My discovery was my attempts to find out what did | have as evidence to
make my case. The sum total of what | had at the end of all the
discovery and all the bellyaching and relaxation therapy, the end of the
process that cost millions of dollars, thousands of hours, and scores of
people, was | put on the best case | thought | had, which was an
unauthorized disposal case, and the only connection that | felt | could
credibly present to a jury which | had facts about was the tannery
dumping on the side of the hill, the stuff coming down, the stuff at the
15 acres Mr. Dobrinski [the plaintiffs’ geologist] said was tannery waste
[Ex. Z7], that was the only link.

Counsel’s statement accurately reflects plaintiffs’ strategy and the state of their
~ case with respect to disposal of the complaint chemicals at the tannery site. Prior to
trial, private invesﬁgator_s.' gngaged_ by the pla_ir_ugiﬁs}_ mﬁeﬂeweg . 5,°2f?§ ._'q_f peqpl_e.
including many employees ;md former employees of the tannery, suppliers of chehicals
to the tannery and residents and former residents of the Salem Street area in the

vicinity of the tannery.
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On February 14, 1986, as the trial was beginning, plaintiffs’ principal investigator

reported,
Our inquiries to chemical suppliers and toxic waste haulers that have
done business with Riley did not uncover evidence that the tannery had
been using chlorinated solvents [i.e., complaint cherricals] in addition to
those already acknowledged by John J. Riley, Jr.

The use of complaint chemicals- acknowledged by Riley consisted of

(1) theuse of a fuel additive called 7D-24 containing 2% PERC, which was
totally consumed by combustion; and

(2) the use of a mixture of silicone and PERC used to waterproof leather

for army boots in the late 1960's which was recycled in the spraying

device until it was used up, leaving no waste to be disposed of.
The investigator’s summary accurately reflected a thorough and \_ryell-documented
inquiry. In fact, in April of 1985 one supplier of industrial chemicals told the investigator
that the complaint chemicals "do not belong in the leather industry." -

All of the many employees and former employees of the tannery interviewed by
plaintiffs’ investigators stated that they knew of no use of the complaint chemicals, and
the former chemical processor for the tannery said that TCE and toluene were not

used. The investigator reported that one former employee said that he believed that

TCE was used for cleaning, but when that employee was deposed by the plaintiffs on

October 11, 1988, he testified that TCE was not used at the plant.
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_ Many residents and former residents of the Salem Street area were interviewed.

They all said tﬁat they had observed considerable use of the access road to the 15
acres by third parties and the dumping of the contents of old barrels by the Whitney
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Barrel Company, but they had never seen any dumping of material from the tannery
on the 15 acres or use of the access road by tannery personnel.

Notwithstanding the fact that his own investigative file contained no support
whatsoever for the claim of disppsal of the complaint chemicals at the tannery site, or
by the tannery on the 15 acres, and significant positive evidence to the contrary,
plaintiffs’ counsel pressed his claim of tannery dumping at trial. He was permitted to
introduce evidence of the overflow of a grayish-white material from the tannery’s
sedimentation pond running down the hillside to the 15 acres, and of various instances
of overflow from the tannery's connections to the municipal. sewer system. There was
no evidence that any of this material contained any of the complaint chemicals. This
evndence was admttted on the basis of counsel’s representation that it would be tied
into evudence of the dlsposal of complaint chemlcals This txe-nn never materialized.
Various employees of the tannery were called as witnesses, including Mr. Kaine, the
production manager, and were examined'exhaustively concemiﬁg the use of PERC in
waterproofing boot léather, the process referred to in the investigator's report. Théy
all testified that all of the coating material was absorbed in the leather, and that there

was no disposal of complaint chemicals at the tannery site. This testimony was never

] _oontradlcted or |mpeached in the course of the tnal
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Plaintiffs’ main evidence was the testimony of Dobrinski, the plaintiffs’ geologist,

that he had found a reddish-brown "peat-like" substance on the 15 acres near test well

#3. This material was tested on behalf of both parties and found to be substantially
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saturated with several complaint chemicals. It was admitted in evidence as plaintifts’
Ex. Z. Dobrinski stated that in his opinion the substance was tannery waste,
specifically sludge which had escaped from the sedimentation tank next to the tannery.
In my opinion this testimony had insufficient probative value, standing unsupported as
it did, to warrant the submission to the jury of the plaintiffs’ claim of tannery dumping,
for the following reasons.

(1) Dobrinski is @ geologist with no training or experience in leather
manufacture, whose opinion was completely lacking in foundation.

(2) Ex. Z did not bear any resemblance to the tannery sludge introduced
in evidence. Tannery sludge is dark gray in color, coarse and gritty in
texture and smells strongly of cow manure. Ex. Z' is rust colored, fine
textured and rather mushy, and does not smell .of manure.

(3) No evidence of a chemical analysis of Ex. 7' was introduced except
with respect to the presence of complaint chemicals.

{ conclude from the foregoing that at the tir.ﬁé 6f the .'oorn.m.eﬁéem-e-nt of the trial,
throughout the tnal énd at the time that"plaiﬁtiffé’ motnon for'é new trial was filed,
plaintiffs’ counsel knew that there was no available competent evidence tending to
establish the disposal of complaint chemicals by the defendant itself, either at the
tannery site or on the 15 acres.

’ (c) Eurther consideration of Ex. Z' and related materials
. ... During the course of the hearings of January-March, 1989, plaintiffs’ counsel
learned that some three cubic yards of material similar to Ex. Z' had been found near
test well #3 on the 15 acres, that most of it had been removed by tannery employees

but that some of it remained on the site. Counsel and an associate then went to the
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15 acres and scooped up two more samples of rust colored material which they
submitted to a chemist for analysis. | permitted the chemist to testify, notwithstanding
the looseness of this procedure, accepting counsel's representations in lieu of the
usual testimony regarding custody and non-contamination. The samples were not
analyzed for non-volatile organics, but were analyzed for volatile organics such as the
complaint chemicals. Ex. Z' was found to contain concentrations of the complaint
chemicals, but the two samples of supposedly similar material collected by counsel did

not. All three samples contained heptanol, a relatively uncommon industrial compound

. which is not used in the tanning of leather, but is used as a precursor in the formation

of alcohols. All three samples contained various acids and unidentified ketones, a class
of acetates widely used in industry, but not identified as the ketones used in tanning.
Thereafter at my suggestion the parties caused the non-volatile organic material

in these samples to be analyzed. Expert #1 testified for the plaintiffs that the material

. was animal fat. Expert #2 testified for the defendant that the material was probably a

by-product of the manufacture of polyvinyl chloride. As set forth in some detail in my
findings of July 7, 1989, Expert #2 was in my opinion more persuasive, and | found
accordingly. In my July finding | overlooked the testimony about the presence of
heptanol in all three samples but this evidence tends to support Expert #2.

i hf'l;e‘ fﬁiﬁ&"&% Ex. Z' drd not rest there however "in’ July of 1989 plarntrffs

counsel learned that the new lessees of the tannery site were drsmantlrng the plant.

He again went to the site with an associate, and by means of a pipe inserted through
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a chain link fence surrounding the site extracted a reddish-brown substance from the
bottom of one of several four-wheeled canvas pushcarts lined up against the fence.
Although plaintiffs’ counsel repeatedly referred to this material as “sludge," it clearly
was not sludge for the reasons stated above, but it did bear at least superficial
resemblance to Ex. Z' and the other two samples. Walter Sorenson, a former tannery
employee who had been hired by the new lessee of the site to dismantle the plant,
testified that these pushcarts were used to transport hides and pieces of leather around
the tannery, and the substance obtained by counsel was detritus which had
accumulated over time in the bottom of the carts.

During the October-November, 1989 hearings, as noted above plaintiffs offered
the testimony of two more scientists, Experts #3a and #3b, whose testimony |
excluded. | permitted blaintiffs to make an extended offer of proof in the form of a voir
dire examination of the experts themselves. Even though they were considerably more
dazzling and persuasive thax;l. ..Expert #1, | persisted in my decision to exclude their
testimony for the following reasons:

(1) Both parties had already presented evidence on the issue of the
nature of Ex. Z°, and | had made a finding on the subject, which under
familiar rules preciudes further litigation. A party who losses with his first
chosen witness can not keep returning to the fray with new witnesses until
he finds one who prevails. | am virtually certain that there exists
_ . somewhere potential Expert #4, waiting to testify that the methods used
by Experts #3a and #3b were improper.* At some point there must be - -
" closure.- - Bg For - . : Voa s L et ) ;
(2) Doubtless a court has the power in a ‘proper case to reopen
testimony on issues of fact already decided, notwithstanding the foregoing
considerations. In my opinion this is not a case calling for a departure
from this salutary rule of repose. Given the state of the evidence as it
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now appears, even if | accepted the opinions of Experts #3a and #3b,
and found that Ex. Z' not only was made of animal fat, but was chemically
the same as the detritus found in the tannery pushcarts, there would still
be no basis for a case of disposal of the complaint chemicals by the
defendant. The salient evidence is as follows:

(@) While Ex. Z' contains the complaint chemicals, the other samples of
the same material do not.

(b) The detritus contained in the tannery carts does not contain any of
the complaint chemicals.

(c) There is no evidence of disposal of the complaint chemicals by the
tannery and significant evidence that no such disposal occurred.

(d) There was abundant evidence that third parties were dumping large
quantities of the complaint chemicals indiscriminately on the 15 acres.

In my opinion this evidence in the aggregate virtually compels the
conclusion that the saturation of Ex. Z' was the result of indiscriminate
dumping by third parties and not the result of disposal of complaint
chemicals by the defendant. At the very least, no rational trier of fact

could find the contrary to be more probable than otherwise.: In the

present posture of the case, therefore, the proffered testimony of Experts

#3a and #3b has become immaterial.

As a result of the foregoing analysis, | conclude that even w:th all of the post-
trial revelations, including the tannery laboratory reports and formulae and the expert
testimony, both admitted and proffered, there is still no available competent evidence
tending to prove that it is more probable than otherwise that the defendant disposed

of the complaint chemicals at either the tannery site or on the 15 acres. While the
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Rébort might well have been ve helpf.t:l"to' the plaintiffs in establishing the transport
of chemicals from the tannery to wells G and H, in the absence of any evidence of

disposal of the complaint chemicals at the site, it is no help at all. The finding in the
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Report of less than one part per billion of one of the complaint chemicals not otherwise
associated with the tannery in one of the test wells is not significant according to the
testimony of Margaret Hanley, who was the author of the Report, and in these last
hearings the plaintiffs have not argued that it was.®
e (d) Conclusion

Reaching a conclusion on this branch of the case requires a divination of what
the court of appeals had in mind in establishing its rule of substantial interference,
generally delineated as follows:

Under a substantial interference rule as we envision it, a party still need

not prove that the concealed material would likely have turned the tide at

trial. Substantial impairment may exist for example, if a party shows that

the concealment precluded inquiry into a plausible theory of liability,

denied it access to evidence that well could have been probative on an

important issue, or closed off a potentially fruitful avenue of direct or cross

examination. [Citations] 862 F.2d at 925. S, s
Neither the Report nor the other concealed material which surfaced during the recent
hearings would have turned the tide at trial, in view of the dearth of evidence of
disposal. | am at a loss to see how this material could have led in any way to

development of evidence of disposal of the complaint chemicals, even though it clearly

would have significance if such evidence had otherwise been available. In view of what

...l now know of plaintiffs’ pretrial investigation, the possibility that soil testing of th
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2 There was evidence of complaint chemicals in the waste water from the tannery.
This water was drawn initially from Riley well #2, however, which was conceded to have
been contaminated by the heavy concentrations of complaint chemicals on the 15 acres
and by the Aberjona River itself, which was similarly poliuted from other sources
upstream. This evidence is not probative of disposal at the site.
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tannery site would have proved fruitful seems remote. (Centainly plaintiffs’ counsel
showed no enthusiasm for the opportunity offered in the summer of 1989)
Accordingly, notwithstanding my uncertainty concerning the intent of the court of
appeals, | conclude that concealment of the Report and other material did not
constitute substantial interference with the preparation of a tannery case, where the
essential predicate of such a case -- use and disposal of the complaint chemicals by
the defendant — was significantly negated by the evidence developed by the plaintiffs
themselves in the course of pretrial investigation and discovery, and has never been
otherwise established.

Whether or not | have correctly applied the standards specified by the court of
appeals in arriving at the foregoing conclusion, it would appear-that my duty to
recommehd whether the plaintiffs are entitled to any remedy, specifically the vacation
of the judgment and a new, trial in whole or in part, is a separate and discrete
obligation. | have no uncertainty on this point. The chance that a viable "tannery case"
could be developed in any further proceedings is virtually nonexistent, even if the
plaintiffs were entitled to try. In my opihion. a new trial on the issue of the poliution of
wells G and H resulting from disposal of the complaint chemicals at the tannery site

would be pointless wasteful and unwarranted. | respectfully recommend that the court
: B RN ARSe RS 17 U N PR S TR D g e '
of appeals should not order a new tnal w:th respect to dlsposal of the complamt

chemicals by the defendant either at the tannery site or on the 15 acres.



| gradlents opposrte the 15 acres did not support hls ooncluslons

2. The 15 Acres Case

NG 1y D o= =

While the court of appeals clearly remanded this matter specifically for

" consideration of the impact of concealment of the Report on a potential “tannery case"

and indicated that exploration of the 15 acres case was foreclosed by the trial findings,
plaintiffs nevertheless insist that Professor Sykes’ testimony. requires retrial of the 15
acres case. With respect to the 15 acres, the plaintiffs had evidence that the soil and
ground water were heavily poliuted by the compiaint chemicals, that dumping by others
of toxic materials on the 15 acres was known to the defendant, that harm to people in
the plaintiffs’ position was reasonably foreseeable and, through the testimony of Dr.
Pinder, that the complaint chemicals were transported by. ground water flow from the
15 acres to wells G and H. The evndence of foreseeability was very questlonable but
I resolved this close call in favor of the plaintiffs. Accordingly | ruled that this evidence
was legally sufficient to be supr_nitted to the trier of fact.

When, after the jury had made a finding of fact for the defendant, | eecame a
finder of fact under Rule 49 with respect to the transport of poliutants by ground water
flow, 1 found as a fact that transport of the complaint chemicals had not been proven
by a preponderance of the evidence. | rejected Dr. Pinder’s oplnlon because he did

not account for water missing from the Aberjona River and because evidence of the
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Professor Sykes’ opinion does not in my view cast any cloud upon the

correctness of this conclusion, but on the contrary tends to confirm it. He testified that

R T I T . o T, :
_‘f:.’f e e ; : Ty A . -,,!‘t?;‘x‘s‘.t; DI - . E g s b

- 18



L T

the subsidiary aquifer running under the tannery property would have had relatively little
effect on ground water flow north of Riley well #2, where most of the pollution was
located. More importantly, he testified that Dr. Pinder had been mistaken in his

conclusion that the river bed was impermeable and that the river did not substantially

_contribute to the water pumped by wells G and H. According to Professor Sykes,

-over half of the water pumped by wells G and H was water from the Aberjona River,

which was known to be heavily contaminated by industrial waste, including the
complaint chemicals. He further contradicted Pinder by identifying the river as a
"chérge boundary" impeding the flow of ground water from west to eést. Professor
Sykes also confirmed Dr. Guswa’'s testimony that the wells were supplied with
contaminated water from the north by the heavy southward flow on the east side of the
river. This testimony strongly confirms the factual conclusion '_which | made under Rule
49(a). The evidence does not establish the probability that the complaint chemicals in
the wells came from the 15 ac;es.

No matter how heértbreaking were the plaintiffs’ losses, nor how wrongful the
conduct of the powerful defendant corporation, the law requires proof of an efficient
causal connection between the conduct and the loss to establish liability. In the
absence of such proof, the plaintiffs could not prevail. )

o "Abcordmgly i find that concealment of me Report did’ not substantially impair

prepara'uon of the 15 acres case and that the case was correctly declded |

respectfully recommend that no new trial be granted with respect thereto.
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RECOMMENDATIONS WITH RESPECT TO SANCTIONS

The plaintifis have moved for a default judgment and assessment of damages
as a sanction for the cencealment of the Report and other documents, and for what
they assert has been the perfidy of the lawyers associated with the defense. This
would indeed be an extraordinary remedy in view of the fact that plaintiffs have still to
prove, among other things, that the concentration of complaint chemicals in the water
delivered to the plaintifis was likely to have been the efficient cause of their many
grievous losses. Sanctions generally are intended to deter unacceptable conduct, not
compensate the opposing party. Thomas v. Capital Securities, 836"F..2d 866 (5th Cir.
1988). See Pavelic & LeFlore v. Ma:vel Entertainment Group, et aI U S.__,58
LW 4038 (December 5, 1989). One of the sanctions aval;ble under Fed. R Civ. P. 37

for failure to provide discovery is the prohibition of the introduction of ewdence relating

to the object of the discovery by the delinquent party. This sanction is ordinarily

- applied before trial, and it is difficult to envision its retroact:ve application after the case

has been tried.

The discovery process is at the heart of federal trial practice, however, and

deliberate interference with it is a matter ordinarily deserving of a significant sanction

Al o [ri SRR P RO YT e S YN i."bdt?p.., J,axm%@ ¢¥;§s e
if an appropriate sancuon could be devised.
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The problem in this case, however, is that the honors for sanctionable conduct

are about evenly divided. Plaintiffs were entitled to persevere in the prosecutioﬁ of any
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claims for which there was an objective basis in fact and law. Plaintiffs implicitly and
explicitly represented at trial and through these extensive post-trial proceedings that
there was a basis in fact for the assertion that the defendant disposed of the complaint
chemicals at the tannery site or on the 15 acres. At least by the close of his
investigation and discovery, however, plaintiffs’ counsel knew that there was no such
basis in fact. Continued prosecution of the claim at that point was a violation both of

Fed. R. Civ. P. 11° and 28 U.S.C. sec. 1927. Greenberg v. Hilton International Co.,

3 Every pleading, motion, and other paper of a party represented by an attorney
shall be signed by at least one attorney of record in the attorney’s individual name,
whose address shall be stated. A party who is not represented by an attorney shall
sign the party’s pleading, motion, or other paper and state the party’s address. Except
when otherwise specifically provided by rule or statute, pleadings need not be verified
or accompanied by affidavit. The rule in equity that the averments of an answer under
oath must be overcome by the testimony of two witnesses or of one witness sustained
by corroborating circumstances is abolished. The signature of an attorney or party
constitutes a certificate by the signer that the signer has read the pleading, motion, or
other paper; that to the best of the signer's knowledge, information, and belief formed
after reasonable inquiry it is well grounded in fact and is warranted by existing law or
a good faith argument for the extension, modification, or reversal of existing law, and
that it is not interposed for any improper purpose, such as to harass or to cause
unnecessary delay or needless increase in the cost of fitigation. If a pleading, motion,
or_other paper is not signed, it shall be stricken unless it is signed promptly after the
omission is called to the attention of the pleader or movant. if a pleading, motion, or
other paper is signed in violation of this rule, the court, upon motion or upon its own
initiative, shall impose-upon the person who.signed it, a reprgs__e,nteq_;pany. or_both,
an appropriate sanction, which may include an order to pay to the other party or
parties the amount of the reasonable expenses incurred because of the filing of the
pleading, motion, or other paper, including a reasonable attorney’s fee.

4 Any attorney or other person admitted to conduct cases in any court of the
United States or any Territory thereof who so muttiplies the proceedings in any case
as to increase costs unreasonably and vexatiously may be required by the court to

satisfy personally such excess costs. June 25, 1948, c. 646, 62 Stat. 957. ... . ... .
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870 F.2d 926 (2d Cir. 1988); Thomas v. Capital Securities, supra.® It may well be that
counsel was genuinely motivated by an earnest desire to serve his clients, who indeed
have suffered grievous losses, but fomenting expectations without a factual basis does
not serve the clients’ best interest anymore than it serves the judicial process.

_ In the convoluted context of this case, it is my recommendation that neither party
should profit through sanctions from the delinquency of the other, and that should be

the sanction for both of them.

SUMMARY

It is my recommendation that all pending motions be denied.
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5 More latitude should be allowed at the beginning of a case for a claim based
on information and belief, but so far as appears plaintiffs did not have even the benefit
of rumor, whisper, or even an anonymous tip. The entire exercise was apparently
purely for forensic advantage. == i
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